4.71 GRIEVANCE PROCEDURE


(1) PURPOSE
This grievance policy is established pursuant to Wis. Stat. §66.0509(lm) to address employee terminations, employee discipline and workplace safety as required by law. An employee shall use this grievance policy for resolving disputes regarding employee termination, employee discipline or workplace safety issues covered by this policy.

If an employee is subject to a contractual grievance procedure, the contractual grievance procedure must be followed as applicable. This procedure does not replace or supersede any statutory provision which may be applicable to an employee’s employment with the County. This Grievance Procedure does not create a legally binding contract or a contract of employment.
(2) DEFINITIONS

A. “Administration” means the person or persons designated by the County to represent the interests of management in a grievance matter. The Administration may be represented by counsel at any point in the procedure.

B. “Employee” for purposes of a grievance involving discipline or termination means a non-probationary full-time or part-time employee of Monroe County, as defined in applicable County personnel policy and excludes elected officials, on-call, casual-call, temporary, limited term employees, contractors, employees covered by a collective bargaining agreement containing a grievance procedure for discipline or termination. Also excluded from this definition is any employee, official or officer that serves at the pleasure of an appointing authority as provided by Wisconsin Statutes. 
C. “Employee” for purposes of a grievance involving workplace safety means an employee of Monroe County, as defined in applicable County personnel policy, excluding contractors.
D. “Discipline” means any of the following adverse employment actions: suspension of employment; disciplinary reduction in base pay; reduction in rank; or demotion. “Discipline” shall be narrowly construed and shall not include, without limitation by enumeration, the following: layoffs or workforce reduction activities; adverse employment actions resulting from misconduct or poor performance other than a suspension, disciplinary reduction in base pay, reduction in rank or demotion; plans of correction or performance improvement; performance evaluations or reviews; documentation of employee acts and/or omissions in an employment file; oral or written reprimands; administrative suspension pending investigation of misconduct or nonperformance; non-disciplinary wage, benefit or salary adjustment; or change in assignment or assignment location resulting from a bona fide personnel reorganization.

E. “Grievance” means a written complaint filed under this policy by an employee involving discipline taken against the employee, termination of the employee or an alleged workplace safety issue directly affecting the employee. All complaints must be filed on the applicable form attached to this personnel policy manual.

F. “Termination” means involuntary separation of employment initiated by the County that does not include layoff, furlough or workforce reduction, reduction in hours, job transfer or reassignment, or retirement.

G. “Calendar Days” means all days in a month, including weekends and holidays with each day running from midnight to midnight. The employer and grievant may mutually agree to waive time limits, in writing. If the last day on which a grievance is to be filed or a decision is to be appealed is a Saturday, Sunday or day in which the Personnel Department is closed, the time limit is the next day which is not a Saturday, Sunday or day the Personnel Department is closed.
H. “Workplace Safety” for purposes of this procedure, includes any conditions of employment related to the physical health and safety of employees, including the safety of the physical work environment, the safe operation of workplace equipment and tools, provision of personal protective equipment and accident risks. “Workplace Safety” does not include conditions of employment unrelated to physical health and safety matters, including, but not limited to, hours, overtime, and work schedules.
I. “Other Interim Earnings” for purposes of this procedure, includes any source of income which replaces the wages lost as a result of a suspension, termination or other reduction.
(3) GRIEVANCE PROCEDURE FOR DISCIPLINE AND TERMINATION

A. Initiating a Grievance Related to Discipline or Termination

(1) A grievance relating to the discipline or termination shall be initiated by presenting a written complaint on the form attached to this personnel policy manual to the Personnel Coordinator within fourteen (14) calendar days of the event giving rise to the grievance. The grievance must contain all of the information required on the attached form Appendix A to be considered complete.
(2) A grievance may only be filed by the employee who is the subject of the discipline or termination. The Grievant must sign and date the grievance. A grievance will not be considered filed until the Grievant signs the grievance, provides all of the required information and delivers the grievance to the Personnel Coordinator. Upon receipt, the Personnel Coordinator shall immediately assign a case number to the grievance and provide a copy of the grievance to the appropriate department head.
(3) If a grievance is untimely or incomplete, the Personnel Coordinator shall issue a written request to the Grievant indicating it is untimely or identifying the information needed to complete the grievance. The Grievant shall have fourteen (14) calendar days from receipt of the written request to provide the Personnel Coordinator with: in the case of untimely grievance, a statement as to why the grievance should be considered timely; or with respect to an incomplete grievance, with the information identified by the Personnel Coordinator. Upon receipt of the Grievant’s response, the Personnel Coordinator shall refer the response to the County Administrator to determine whether the response is sufficient. Failure of the Grievant to timely provide the requested information within fourteen (14) calendar days of the Personnel Coordinator’s request or a finding by the County Administrator that the grievance is either untimely or that the Grievant has failed to provide sufficient information to allow the grievance to move forward shall constitute a waiver of the right to use this grievance procedure and an abandonment of the grievance. The completed grievance shall be forwarded to the County Administrator for resolution.
(4) By signing the grievance, the Grievant is acknowledging and affirming that the statements contained in the grievance are true and accurate to the best of the Grievant’s knowledge.

(5) Throughout the grievance process, the Grievant may represent him or herself or the Grievant may be represented by counsel or an individual of the Grievant’s choosing.

B. Decision by County Administrator
The County Administrator shall have fourteen (14) calendar days to review the grievance and determine if resolution can be reached. If the grievance cannot be resolved, the County Administrator shall direct the Personnel Coordinator to deliver a written response to the Grievant with a brief explanation as to why the grievance is denied. The employee shall have fourteen (14) calendar days following receipt of the Administrator’s denial of a grievance to file a written request on attached form Appendix B with the Personnel Coordinator for a Hearing. A $50 administrative fee must accompany all Hearing requests. Failure of the Personnel Coordinator’s office to receive a written request accompanied by the required administrative fee for a Hearing from the employee within fourteen (14) calendar days shall constitute a waiver of the employee’s right to use the grievance procedure and an abandonment of the grievance.
C. Hearing Before an Impartial Hearing Officer

(1) As soon as reasonably possible following the receipt of a timely request for a Hearing, the County Corporation Counsel shall appoint an Impartial Hearing Officer and provide the Grievant and the County Administrator with the name of the individual appointed.

(2) Upon notice of their selection, the Impartial Hearing Officer shall schedule a hearing within a period of not less than twenty-one (21) calendar days nor greater than forty-five (45) calendar days. Within fourteen (14) calendar days of the date of the appointment of the Impartial Hearing Officer, the Impartial Hearing Officer shall conduct a pre-hearing conference with the Grievant, Personnel Coordinator and County Administrator to select the date for the Hearing. Once a hearing date is scheduled, it may be adjourned only upon written motion by the Grievant or the County and a finding by the Impartial Hearing Officer that there is ‘good cause’ for an adjournment. The decision of the Impartial Hearing Officer regarding the request for adjournment shall be final, binding and not subject to appeal.

(3) There shall be no pre-hearing discovery. The Grievant and the County shall exchange, and provide a copy to the Impartial Hearing Officer, a list of witnesses they intend to call at the hearing and any documents and exhibits they intend to introduce at the hearing no less than fourteen (14) calendar days before the Hearing. No witness, exhibit or document which was not identified or exchanged by a party may be introduced absent a written finding by the Impartial Hearing Officer that there was excusable neglect for the failure of the party to identify a witness or document within the deadline for exchanging witness lists or documents. Each party may file a pre-hearing statement of no more than two (2) type written single space pages outlining their position relative to any issue related to the Grievance. Normally the Impartial Hearing Officer will not serve as a mediator. However, should information present itself at this step, which had not bee known or disclosed at any prior step, the Impartial Hearing Officer may attempt to act as a mediator, suggesting a possible solution which must be acceptable to both parties. If a consensus is not reached with the mediated solution, the Impartial Hearing Officer must follow the steps outlined in this procedure in making his/her decision.
(4) Hearing

(a) The Hearing before the Impartial Hearing Officer will not be recorded. The Hearing shall be closed to the public.

(b) The Grievant and the County may be represented by an individual of their choice. Each party shall bear its own costs for witnesses and all other out of pocket expenses, including attorney fees.

(c) The Grievant may call witnesses and present testimony and exhibits that are relevant to the grievance. At the close of the Grievant’s case, the County shall call its witnesses and present testimony and exhibits that are relevant to the grievance. The Grievant and the County may cross-examine any witnesses presented by the opposing side subject to relevancy and shall be limited to ten (10) minutes per witness unless this time period is extended by the Impartial Hearing Officer. The Impartial Hearing Officer may refuse to allow testimony or receive exhibits that the Impartial Hearing Officer deems irrelevant or repetitious.

(d) The rules of evidence shall not be strictly followed, but no factual conclusion may be based solely on hearsay evidence.

(e) During the hearing, the Impartial Hearing Officer may ask questions as the Impartial Hearing Officer deems necessary or helpful. The Impartial Hearing Officer shall maintain order and decorum at all times during the hearing, including refusing to take evidence until a disruption has ceased or terminating the hearing if the disruption does not cease after a warning is given.

(f) After the Grievant and County have finished introducing evidence, the Impartial Hearing Officer shall close the record. The parties shall have no right to file briefs or position statements and the Impartial Hearing Officer shall make a decision based solely on the evidence and argument presented at the Hearing.

(g) Burden of proof. For a grievance involving termination of an employee that is subject to Wis. Admin. Code Chap. DHS 5, the County bears the burden of proof to persuade the Impartial Hearing Officer by clear, convincing and satisfactory evidence that good cause exists to terminate the Grievant as provided in Wis. Admin. Code Chap. DHS 5.06(2)(b). 

For all other employees, the Grievant bears the burden of proof to persuade the Impartial Hearing Officer by clear, convincing and satisfactory evidence that the County abused its discretion in disciplining or terminating the Grievant. If the Grievant does not meet his or her burden of proof, the Impartial Hearing Officer shall deny the grievance. 

(h) Remedies. If the grievance is sustained, the Impartial Hearing Officer may award the Grievant one or more of the following remedies, if reasonable, under the totality of the circumstances: 

If the grievance involves employee discipline other than termination, the Impartial Hearing Officer may award any of the following or combination of the following: lesser adverse employment action than the discipline imposed by the County such as a reduced period of suspension, reduction in base pay, reduction in rank, demotion, oral or written reprimand or performance improvement plan, documentation of employee acts and/or omissions in an employment file, and/or waive cost share of Impartial Hearing Officer or that no adverse employment action be taken by the County. If the Impartial Hearing Officer reduces an unpaid suspension, the Impartial Hearing Officer may award back pay, less other interim earnings, to the employee for any period of unpaid suspension served by the employee that was reduced.

If the grievance involves employee termination, the Impartial Hearing Officer may award any of the following or combination of the following: reinstatement, a lesser adverse employment action than termination such as, suspension of employment, reduction in base pay, reduction in rank, demotion, oral or written reprimand or performance improvement plan, documentation of employee acts and/or omissions in an employment file, and/or waive cost share of Impartial Hearing Officer. If reinstatement is awarded, the Impartial Hearing Officer may award back pay to the employee reduced by any other interim earnings and unpaid suspension imposed by the Impartial Hearing Officer.

(i) Cost of Impartial Hearing Officer

The Grievant shall pay a $50 non-refundable administrative fee to the County at the time the Hearing request is filed. The Grievant and County shall share the costs of the Impartial Hearing Officer. The total cost to the Grievant shall not exceed $400. 
(5) Decision

The Impartial Hearing Officer shall issue a written decision no later than thirty (30) calendar days from the date of the hearing, with a copy provided to the Grievant, Personnel Coordinator and County Administrator.
 The written decision shall contain the following: the case number and caption describing the parties; the final decision and reasoning; and if the County’s decision is overturned, the remedy for the Grievant.
(6) Appeal

Appeal to the County Board of a Grievance relating to discipline or termination shall proceed under Section 4.72(5) below.
(4) GRIEVANCE PROCEDURE – WORKPLACE SAFETY

A. Preconditions to Filing.
(1) Report of An Unsafe Condition. Any employee who personally identifies, or is given information about a workplace safety issue or incident, must notify his/her supervisor of the issue or incident as soon as reasonably practicable.  All safety issues, no matter how insignificant the situation may appear to be, must be reported.  An earnest effort shall be made to resolve the issue informally between the aggrieved employee and the employee’s immediate supervisor.



If the matter is not resolved informally, in order to be addressed as part of the grievance procedure, a written report of the incident or issue, outlining the events that transpired and proposed resolution, if any, shall be signed by all concerned parties and submitted to the Personnel Coordinator along with attached form Appendix C within fourteen (14) calendar days from the date the supervisor was notified of the incident or issue.  

An employee may not file a grievance relating to a condition that the employee believes constitutes a Workplace Safety violation unless the employee has first reported the condition to the Personnel Coordinator in writing on the attached form Appendix C.

(2) County Response. Upon receiving notice of an alleged Workplace Safety violation from an employee, the County shall have fourteen (14) calendar days in which to investigate the condition and advise the employee in writing that the County: (a) has determined that the condition does not constitute a Workplace Safety violation and will not be taking corrective action; or (b) is taking corrective action in accordance with the law to address the condition.

(3) Grievance Filing Limitation. If the County advises the employee in writing within fourteen (14) calendar days that it is taking corrective action in accordance with the law and has commenced corrective action within this period, an employee may not initiate a Workplace Safety Grievance.

B. Filing Procedure.

(1) Who May File A Workplace Safety Grievance. A grievance may only be filed by an “employee”. The employee need not be personally impacted by an alleged condition to constitute a Workplace Safety violation.

C. Initiating A Grievance. An employee may initiate a grievance relating to Workplace Safety by presenting a written grievance on the form Appendix C attached to this personnel policy manual to the office of the Personnel Coordinator within fourteen (14) calendar days of: (a) the employee’s receipt of written notice from the County that the County will not be taking corrective action with respect to an alleged Workplace Safety violation; (b) the County’s failure to begin corrective action within fourteen (14) working days of the employee’s report of the Workplace Safety violation referenced in Section 4A above; (c) the failure of the County to respond to a report of a Workplace Safety violation within fourteen (14) calendar days. The employee must sign and date the grievance. The grievance will not be considered filed until the employee signs the grievance and the grievance is received by the Personnel Coordinator. Upon receipt, the Personnel Coordinator shall immediately assign a case number to the Grievance.
(1) Extension of Time; Impact of Untimely Filing. The Personnel Coordinator may, at his or her sole and absolute discretion, agree to extend the time for filing a grievance up to an additional fourteen (14) calendar days based upon a written request for an extension received from the employee prior to the expiration of the fourteen (14) calendar day deadline to file the grievance. Any written request for an extension of time must explain the reasons why the employee cannot meet the grievance filing deadline. Failure to timely file a grievance with the Personnel Coordinator within fourteen (14) calendar days or any period of extension granted by the Personnel Coordinator shall constitute a waiver of the right to use the grievance procedure and an abandonment of the grievance.
(2)
Incomplete Grievance; Impact of Failure to Provide Complete Information. 

If a Grievance is untimely or incomplete, the Personnel Coordinator shall issue a written request to the Grievant indicating it is untimely or identifying the information needed to complete the Grievance. The Grievant shall have fourteen (14) calendar days from receipt of the written request to provide the Personnel Coordinator with: in the case of untimely Grievance, a statement as to why the Grievance should be considered timely; or with respect to an incomplete Grievance, with the information identified by the Personnel Coordinator. Upon receipt of the Grievant’s response, the Personnel Coordinator shall refer the response to the County Administrator to determine whether the response is sufficient. Failure of the Grievant to timely provide the requested information within fourteen (14) calendar days of the Personnel Coordinator’s request or a finding by the County Administrator that the Grievance is either untimely or that the Grievant has failed to provide sufficient information to allow the Grievance to move forward shall constitute a waiver of the right to use this grievance procedure and an abandonment of the Grievance. The completed Grievance shall be forwarded to the County Administrator for resolution.

(3)
Grievance Verification. By signing the Grievance, the Grievant is acknowledging and affirming that the statements contained in the Grievance are true and accurate to the best of the Grievant’s knowledge.

(4) A Grievant shall not be allowed to amend a Workplace Safety Grievance.
D.      Decision by County Administrator

The County Administrator shall have fourteen (14) days to review the grievance and determine if resolution can be reached. If the Grievance cannot be resolved, the County Administrator shall direct the Personnel Coordinator to deliver a written response to the Grievant with a brief explanation as to why the Grievance is denied. The Grievant shall have fourteen (14) calendar days following receipt of the Administrator’s denial of a Grievance to file a written request on the attached form Appendix D with the Personnel Coordinator for a Hearing. Failure of the Personnel Coordinator’s office to receive a written request for Hearing from Grievant within fourteen (14) calendar days shall constitute a waiver of the Grievant’s right to use the Grievance procedure and an abandonment of the grievance.

E.     Hearing Procedure

The selection of an Impartial Hearing Officer and hearing on a Workplace Safety violation shall be conducted in accordance with the Hearing Procedure in Section 4.71(3)C and (4)a-f above.

F.
Burden of Proof; Impartial Hearing Officers’ Decision; Remedies

(1)
Burden of Proof; Standard of Review. The Grievant bears the burden of proving by a preponderance of the evidence that the condition identified by the Grievant constitutes a Workplace Safety violation and that corrective action is required. If the Grievant does not meet their burden of proof, the Impartial Hearing Officer shall deny the grievance.
(2) Decision. The Impartial Hearing Officer shall issue a written decision no later than thirty (30) calendar days from the date of the hearing, with a copy provided to the Grievant, Personnel Coordiantor and County Administrator. The written decision shall contain the following: (a) the case number and caption describing the parties; (b) a statement of the standard of review; (c) if applicable, the particular provisions of Wis. Admin. Code Chap. Comm 32 that are implicated by the Workplace Safety grievance; (d) findings, and, (e) if the grievance is sustained, a recommendation of corrective action.
(3) Remedies. If the grievance is sustained, the Impartial Hearing Officer may order the County take corrective action on accordance with the law to address the Workplace Safety violation. The Impartial Hearing Officer shall have no authority to require the County to take any specific corrective action or provide any specific remedy in response to the Workplace Safety violation, but may make recommendations regarding effective remedial action.

(4) Cost of Impartial Hearing Officer. The County shall pay all costs for the Impartial Hearing Officer associated with a Workplace Safety grievance.

(5) Appeal

Appeal to the County Board of a Grievance relating to workplace safety shall proceed under Section 4.71(5) below.
(5) COUNTY BOARD APPEAL OF DISCIPLINE, TERMINATION AND WORKPLACE SAFETY MATTERS

A. Who May File an Appeal. An appeal of the Impartial Hearing Officer’s decision may be filed by the Grievant or the County.

B.
Requesting an Appeal. An appeal may be initiated to the County Board by filing an appeal with the Personnel Coordinator on the applicable form Appendix B or Appendix D attached to this handbook within fourteen (14) calendar days of the date of the Impartial Hearing Officer’s decision. Failure to file a written appeal by the filing deadline will result in the waiver of the right to an appeal and the outcome of the proceedings before the hearing officer shall be final.

C.
County Board Appeal. When the Personnel Coordinator receives a timely request for appeal, the Personnel Coordinator shall forward the appeal to the Chair of the County Board along with a copy of any exhibits introduced at the grievance hearing. The Chair shall schedule a meeting of the County Board to review the Impartial Hearing Officer’s decision. The County Board shall not take testimony, accept additional evidence, accept briefings, accept oral argument or otherwise conduct a hearing of any sort in relation to the appeal.
D. Standard of Review. If the County Board finds that the request for review was timely, the County Board shall review the written decision of the Hearing Officer as set forth below. If the County Board finds that the request for review was untimely, the Hearing Officer’s written decision will be affirmed by the County Board without further review. 
To review the written decision of the Hearing Officer, the County Board shall review the written decision of the Hearing Officer, the reasons for the appeal and the reply.  The County Board may receive additional evidence or conduct a hearing only if an issue is raised under paragraph 2 below.  The role of the County Board, in reviewing the decision of the Impartial Hearing Officer, is to address the following questions: 



1.
Did the Impartial Hearing Officer fail to follow a fair and impartial process such that the award should be rendered invalid?



2.
Is there evidence of corruption, fraud or misconduct by the Impartial Hearing Officer such that the award should be rendered invalid? 



3.
Did the Impartial Hearing Officer make an error of fact and/or law which renders makes his/her award invalid?

If the answer to each of the above questions is “No” the County Board will uphold the decision of the Impartial hearing Officer. If the answer to any of the questions above is “Yes” the County Board shall reverse the decision of the Impartial Hearing Officer.

E. Decision. The County Board shall deliver a written decision to the Grievant and the County no later than fourteen (14) calendar days from the date of the County Board meeting. The written decision shall contain: (a) the case number and caption describing the parties; (b) a statement of the issues; (c) findings, along with an explanation if the Board answers “Yes” to any of the three questions above; and (d) a remedy, as appropriate, if the Impartial Hearing Officer’s decision is reversed.
F. Remedies on Appeal; Discipline and Termination. If the decision of the Impartial Hearing Officer is reversed, the County Board may award the Grievant one or more of the following remedies, if reasonable, under the totality of the circumstances: 
If the grievance involves employee discipline other than termination, the County Board may award any of the following or combination of the following: uphold the disciplinary action as initially imposed, impose a lesser adverse employment action than the discipline imposed by the Impartial Hearing Officer such as a reduced period of suspension, reduction in base pay, reduction in rank, demotion, oral or written reprimand or performance improvement plan, documentation of employee acts and/or omissions in an employment file, and/or waive cost share of Impartial Hearing Officer or that no adverse employment action be taken by the County. If the County Board reduces an unpaid suspension, the County Board may award back pay, less other interim earnings, to the employee for any period of unpaid suspension served by the employee that was reduced.

If the grievance involves employee termination, the County Board may award any of the following or combination of the following: uphold the termination as initially imposed, reinstatement, a lesser adverse employment action than termination such as, suspension of employment, reduction in base pay, reduction in rank, demotion, oral or written reprimand or performance improvement plan, documentation of employee acts and/or omissions in an employment file, and/or waive cost share of Impartial Hearing Officer. If reinstatement is awarded, the County Board may award back pay to the employee reduced by any other interim earnings and unpaid suspension imposed by the Impartial Hearing Officer.

G. Remedies on Appeal; Workplace Safety. If the County Board determines on appeal that a violation of Workplace Safety has occurred, the County Board may, by simple majority, order that corrective action be taken by the County according to law. Any order of corrective action must include a provision for appropriation of funds adequate to cover the entire cost of any corrective action ordered, requiring a 2/3 majority vote of the entire membership of the Monroe County Board.
H. Final Decision. The decision of the County Board shall be final. Any judicial review of the County Board’s decision shall be only as provided by law.

(6)
SEC. 4.71 CONFLICT PROVISION FOR PERSONNEL POLICY MANUAL
Should the provisions of this section of the Personnel Policy Manual be in conflict with any other section(s) of the Manual, the provisions of this section shall supersede.
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